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The agency proposal follows:

Summary

The New Jersey Housing and Mortgage Finance Agency (“NJHMFA” or “Agency”), pursuant to its statutory authority, advocates for increasing the supply of adequate, safe, and affordable housing in the State of New Jersey. To fulfill its statutory mandate, the Agency, among other things, acts as a mortgage lender by providing financing to housing sponsors who wish to construct, rehabilitate, or improve housing for low- and moderate-income residents of the State. The Agency also provides mortgage loans for home buyers and serves as the housing credit agency for the State.

The rules of the Agency, codified at N.J.A.C. 5:80, were adopted and have been amended from time-to-time pursuant to the authority of the New Jersey Housing and Mortgage Finance Agency Law of 1983 (Act), N.J.S.A. 55:14K-1 et seq., to establish procedures for, and terms and conditions of, mortgage loans made by the Agency and the means of administering the Federal program of low-income housing tax credits pursuant to Section 42 of the Internal Revenue Code (IRC), 26 U.S.C. § 42. Subchapter 7 contains the tenant selection standards rules, which instruct housing sponsors, owners, and managing agents in the selection of tenants at Agency-financed housing projects to comply with Federal, State, and local fair housing laws. The Agency is proposing amendments to the tenant selection standards rules, as specified below.

N.J.A.C. 5:80-7.1 Definitions  
1. The Agency proposes to replace the defined term “disabled person” with the defined term “person with a disability” as that term is defined in the New Jersey Law Against Discrimination (NJLAD), N.J.S.A. 10:5-1 et seq., or in section 223(d) of the Social Security Act, 42 U.S.C. §  423(d), and to replace the reference in the definition at 42 U.S.C. § 6001(8), which has been repealed, with a reference to 42 U.S.C. § 15002(8), which contains a similar definition of “developmental disability.”   
2. In the definition of “elderly family,” the Agency proposes amendments to clarify that an elderly family includes a family in which the spouse or surviving spouse of a head of household is 62 years of age or older, or is a person with a disability, and to delete the word “handicapped” as being archaic and offensive.   

3. In the definition of “family,” the Agency proposes to include an individual (“a person”) as one who qualifies as a family. 

4. The Agency proposes to delete the definition of “handicapped” as being archaic, offensive, and, given that the existing definition of “person with a disability,” includes essentially the same elements, unnecessary. 

5. The Agency proposes to insert a definition of “head of household” to provide context for that term as used in Subchapter 7.

6. The Agency proposes to amend the definition of “household” to improve syntax.

7. The Agency proposes to delete the definition of “housing needs” because the term does not appear in Subchapter 7. 

8. The Agency proposes to replace the definition of “minority” to delete certain archaic, offensive terms, and to include all groups that are considered minorities under State and/or Federal law. 

N.J.A.C. 5:80-7.2 General Policy

9. The Agency proposes to replace N.J.A.C. 5:80-7.2(a) to add a direct assertion of the Agency’s policy with respect to the tenant selection standards rules, which policy is that housing sponsors, owners, and managing agents comply with all Federal, State, and local fair housing laws while minimizing unit vacancies in order to maintain adequate cash flow and endeavor to promote fair and equal treatment in housing, taking into account historic disparities in housing based on protected characteristics when screening applicants and choosing future residents.

10. The Agency proposes to amend N.J.A.C. 5:80-7.2(b) to delete certain indirect language and replace it with statements highlighting the possible negative consequences of a failure to exercise care in the tenant selection process and the duty of owners to select responsible tenants while avoiding any discriminatory acts or practices. The proposed amendments also mandate, rather than encourage, owners to develop and maintain reasonable, non-discriminatory tenant selection procedures.

11. The Agency proposes to amend N.J.A.C. 5:80-7.2(c) to instruct that tenant selection procedures should be designed to meet eligibility requirements of subsidy programs in addition to those of the Department of Housing and Urban Development (HUD); to change the precatory “should instruct” language to mandate that project personnel “shall be” thoroughly instructed in the enumerated procedures at paragraphs (c)1 through 5; to include, with particular emphasis at paragraph (c)2, criteria that are not permitted under the NJLAD and State and Federal Fair Housing Acts; and to insert the word “multiple” at paragraph (c)5 for clarification.
N.J.A.C. 5:80-7.3 Screening Criteria


12. The Agency proposes to delete existing N.J.A.C. 5:80-7.3(a), as containing unnecessary commentary.

13. The Agency proposes to amend the remaining regulatory text to delete the second sentence, as containing unnecessary commentary.

14. The Agency proposes to amend recodified N.J.A.C. 5:80-7.3(b) to delete the phrase “and home visits” as an expense chargeable to the project because home visits to prospective tenants are not encouraged. 
15. At recodified N.J.A.C. 5:80-7.3(b)2, the Agency proposes amendments to eliminate commentary, improve syntax, and, with respect to recommendations from prior landlords, express a preference for the endorsement of one such landlord (rather than, as currently stated, “at least two”) to that of the current landlord. 
16. At recodified N.J.A.C. 5:80-7.3(b)3, the Agency proposes to delete the word “good” from the caption to better describe the content of the paragraph as including credit checks in general; to delete the introductory phrase “[a]lthough  the benefits of a credit check are debatable,” to eliminate unnecessary commentary, and to replace that phrase with an expression of a preference for a demonstrated ability to pay rent based on prior rental history; to clarify that the absence of a rent-paying or credit history shall not automatically disqualify an applicant; and to add a sentence prohibiting the consideration, in determining credit eligibility, of negative credit histories arising from unpaid medical bills or from student loans incurred in connection with educational institutions that have ceased operations. 
17. The Agency proposes to delete existing N.J.A.C. 5:80-7.3(c)4 and add new N.J.A.C. 5:80-7.3(b)4 by deleting the existing text relating to the value of “home visits” and replacing it with text relating to applicants’ prior exposure to the legal system. Specifically, the new material would be captioned “prior exposure to the legal system” and provide that prospective tenants may not be rejected solely because of prior contact with the legal system. It would also provide that consideration must be given to avoiding the rejection of applicants in a manner that will, or may, discriminate because of factors described in the NJLAD or other State or Federal fair housing or civil rights laws. Subparagraph (b)4i, captioned “prior or current involvement in civil actions,” would point out that applicants may have been previously involved in civil litigation for reasons that do not affect their desirability as tenants or warrant rejection of their applications. While proscribing the rejection of an applicant because he or she has sued, or been sued, by a prior landlord, or has participated in a class action lawsuit against a landlord, the proposed new regulation would allow an owner to inquire into the circumstances of any such legal action. It would also direct that a prior verdict in favor of a tenant shall not constitute grounds for rejecting that person’s application. Subparagraph (b)4ii, captioned “involvement with the criminal justice system,” would note that some tenant selection practices that include criminal background checks may result in unlawful discrimination and would, therefore, prohibit the rejection of a tenant’s application solely on the basis of prior contact with the criminal justice system. The proposed subparagraph would, however, allow the rejection of a prospective tenant who has been convicted of serious crimes or felonies, including, but not limited to, crimes of violence, domestic abuse, or the manufacture or distribution of illicit substances, when the rejection of such prospective tenant is necessary to serve a substantial, legitimate, nondiscriminatory interest of the housing provider, such as the protection of person or property. The proposed subparagraph would also permit owners to consider the number of prior convictions of other offenses, but require that those that are remote in time or may not reasonably represent the prospective tenants’ current behavior be discounted. It would also encourage owners to conduct an individualized assessment when determining if a prospective tenant is to be rejected based on criminal history and present factors that should be considered in undertaking such an assessment. Finally, the subparagraph would provide that convictions for minor offenses, such as disorderly persons or traffic offenses or misdemeanors, particularly if occurring in the prospective tenant’s youth or in decades past, not be grounds to reject an otherwise qualified prospective tenant and that arrests not resulting in convictions not be considered.
N.J.A.C. 5:80-7.4 Non-Discrimination

18. The Agency proposes to delete the final sentence at N.J.A.C. 5:80-7.4(a), pertaining to an incomplete and archaic list of categories upon which discrimination may be based The existing final sentence is relocated as new N.J.A.C. 5:80-7.4(c) and to expand the offices to which referrals are to be made to include HUD’s Regional Offices of Fair Housing and Equal Opportunity, as well as the Agency and the New Jersey Division on Civil Rights..

19. The Agency proposes to add new N.J.A.C. 5:80-7.4(b) to directly and comprehensively prohibit discrimination on the bases set forth in the NJLAD and, subject to certain exceptions, based on age.  
 20. The Agency proposes to recodify existing N.J.A.C. 5:80-7.4(b) as (d) and amend the subsection to replace the second sentence to make it more accurate and inclusive; and to delete the last two sentences as they refer to existing Exhibit A, which is proposed to be deleted. 
21. The Agency proposes to recodify the text at N.J.A.C. 5:80-7.4(c) as (e) and to replace the last sentence to directly prohibit owners from segregating minority and non-minority tenants in housing projects. The Agency proposes to recodify the last sentence of existing N.J.A.C. 5:80-7.4(a), which provides for the referral of complaints alleging violations of civil rights or fair housing laws or the rules at N.J.A.C. 5:80-7.4(c)  
22. The Agency proposes to recodify current N.J.A.C. 5:80-7.4(d) as (f) .
N.J.A.C. 5:80-7.5  Priorities and Preferences

23. The Agency proposes to amend N.J.A.C. 5:80-7.5(a) to make it mandatory, as opposed to the existing optionality, for owners to give admission priorities and preferences to eligible applicants, consistent with N.J.A.C. 5:80-7.5(b) and (c), as long as those priorities and preferences comply with State and Federal fair housing and civil rights laws, the Affirmative Fair Housing Marketing Plan for the subject project, and with all formation and financing documents and regulatory agreements for the project to the extent they are compliant with applicable fair housing and civil rights laws.
24. The Agency proposes to rewrite the introductory clause at N.J.A.C. 5:80-7.5(b) to eliminate the archaic term “handicapped,” to replace the term “disabled” with “persons with a disability,” and to improve syntax. The Agency also proposes to amend paragraphs (b)1 and 2 to incorporate the defined terms “displaced persons” and “persons with a disability” and to amend paragraphs (b)2 and 3 by deleting all references to the terms “handicapped” and “disabled persons” and to replace the latter with the term “persons with a disability.” 
 25. The Agency proposes to pluralize the word “preference” in the introductory clause at N.J.A.C. 5:80-7.5(c), which deals with residency preferences, for accuracy. 
26. The Agency proposes to amend N.J.A.C. 5:80-7.5(c)1 to improve syntax and to delete the following parenthetical: “(here defined as the smallest unit of government, that is, town, city, county)”; since all land in New Jersey is in a municipality, the parenthetical is unnecessary and misleading.  
27. The Agency proposes to amend N.J.A.C. 5:80-7.5(c)2 to clarify that local residency preferences will be approved only if they are not inconsistent with State and Federal equal opportunity requirements and will not frustrate a project’s Affirmative Fair Housing Marketing Plan, and to delete the third sentence of the paragraph, which provides an example of a residency preference that is deemed to be confusing and of dubious utility. The Agency further proposes to add a new final sentence to prohibit the application of residency preferences if they are inconsistent with, or may result in outcomes inconsistent with, the NJLAD or other State or Federal fair housing or civil rights laws, rules, or regulations.

28. The Agency proposes to add new N.J.A.C. 5:80-7.5(e) to mandate that a priority or preference be given to persons so entitled by any governing law, rule, or regulation applicable to Agency-financed projects. 
N.J.A.C. 5:80-7.6  Limitations on Admission of Over-Income Tenants
29. The Agency proposes to add a phrase at N.J.A.C. 5:80-7.6(b) to clarify that units may be leased to over-income applicants when a good-faith effort to attract income-eligible applicants has failed to attain full occupancy for the project.

30. The Agency proposes to amend N.J.A.C. 5:80-7.6(e) to improve syntax, to delete the word “older” (modifying “projects”), as being vague and unnecessary, and to add a phrase to clarify that the reference to “20 percent” applies to over-income tenancies. 

31. The Agency proposes to amend N.J.A.C. 5:80-7.6(f)1 to delete the phrase “committed under the contract” as being vague and confusing because there is no point of reference for “the contract.”

32. The Agency proposes to amend N.J.A.C. 5:80-7.6(e)2 to improve grammar.

33. The Agency proposes to amend N.J.A.C. 5:80-7.6(e)3 for clarification, completeness, and to improve grammar.

34. The Agency proposes to amend N.J.A.C. 5:80-7.6(h) to improve grammar and to insert the phrase “Housing Assistance Payments” to provide context for the acronym “HAP.”

35. The Agency proposes to amend N.J.A.C. 5:80-7.6(i) and (i)2 to clarify that the references therein are to “qualified” income-eligible applicants.

36. The Agency proposes to add new N.J.A.C. 5:80-7.6(j) to state that units may not, in any case, be leased to over-income tenants if doing so will result in the violation of any laws, rules, regulations, or governing documents applicable to the project or will result in impermissible discrimination or differential treatment. 
N.J.A.C. 5:80-7.7 Nonimmigrant Alien Students
37. The Agency proposes to amend N.J.A.C. 5:80-7.7(b)3 to delete the parenthetical that defines the Attorney General of the United States as “Attorney General.” The defined term is unnecessary because there is no other reference to the Attorney General of the United States in this section.

38. The Agency proposes to amend N.J.A.C. 5:80-7.7(c) to more accurately track the definition of the alien spouse and minor children of a nonimmigrant alien student as set forth in the Housing and Community Development Act of 1980.

39. The Agency proposes to amend N.J.A.C. 5:80-7.7(d) to clarify that, as a condition for residency, an applicant who identifies himself or herself, or his or her spouse, as a student must either provide proof of United States citizenship “or” sign a statement certifying that he or she is not a nonimmigrant alien student; there is no need for the applicant to do both. The Agency also proposes amendments to clarify that proof of citizenship, or the signing of the statement is required as a condition of acceptance for residency, that existing Exhibit B is being recodified as Exhibit A, and that the precise terms of the statement are subject to variance based on potential future changes or amendments to applicable laws, rules, or regulations regarding alien students. 
N.J.A.C. 5:80-7.8 Prohibited Conditions for Admission

40. The Agency proposes to delete the superfluous phrase “that are used” at N.J.A.C. 5:80-7.8(a) to improve syntax.
40. The Agency proposes to replace the colloquial expression “Of course” with “However” in the second sentence at N.J.A.C. 5:80-7.8(c).
Exhibits
The Agency proposes to delete Exhibit A as being outdated and confusing and to correspondingly recodify Exhibit B as A without change.        
This notice of proposal is excepted from the rulemaking calendar requirement pursuant to N.J.A.C. 1:30-3.3(a)5 because the Agency has provided a 60-day comment period.
Social Impact 

The proposed amendments are intended to fully incorporate and require compliance with the provisions of the NJLAD and the State and Federal Fair Housing Acts and, with respect to the evaluation of tenant applications, to incorporate provisions regarding the permissible consideration of credit histories, involvement in civil litigation, and advice from HUD concerning the use of criminal background checks. The overarching goal of the rulemaking is to eliminate discrimination, whether intentional or unintentional, from the tenant selection process at Agency-financed housing projects, while simultaneously minimizing unit vacancies at such projects in order to maintain adequate cash flow. It is also a consideration of the proposed amendments to relieve prospective tenants from the taint of prior youthful indiscretions, both financial and legal. 
Economic Impact
The proposed amendments are expected to improve opportunities for minorities – as broadly defined at N.J.A.C. 5:80-7.1 – to secure safe, adequate, and affordable housing and thereby avoid the negative societal and financial effects of homelessness or residency in inadequate housing. Housing sponsors may incur costs, which are anticipated to be nominal, in conducting individualized assessments of the criminal histories of prospective tenants that are encouraged at proposed new N.J.A.C. 5:80-7.4(b).  
 
 



Federal Standards Statement

The proposed amendments are intended, among other things, to eliminate discriminatory practices/considerations from the tenant selection process at Agency-financed housing projects. The proposed amendments require compliance with the NJLAD and the State Fair Housing Act, which go beyond Federal law in the breadth of the populations to which they apply and in certain protections afforded to applicants for tenancy. However, it is not only appropriate, but necessary, to enforce the provisions of the State acts even when they exceed Federal law in order to eliminate discrimination in the tenant selection process.  
Jobs Impact 

The proposed amendments are not expected to create or result in the loss of any jobs.
Agriculture Industry Impact

The proposed amendments are not expected to have any impact on the agriculture industry in the State of New Jersey.

Regulatory Flexibility Statement

The proposed amendments will apply to the approximately 330 housing sponsors who currently own projects in the Agency’s portfolio, each of which is believed to be a “small business” as defined at section 2 of the New Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-17. The Agency finds that the proposed amendments will not impose reporting, recordkeeping, or other compliance requirements on those small businesses because the scope of the proposed amendments is limited to the selection of tenants at Agency-financed housing projects. While certain reporting, recordkeeping, and other compliance requirements for housing sponsors are provided in existing Agency rules, the proposed amendments do not expand or enhance any of those requirements. 
Housing Affordability Impact Analysis

The Agency finds that the proposed amendments would impose an insignificant impact on the affordability and average cost of housing, both because the scope of the proposed amendments is narrow (dealing primarily with screening applicants for tenancy at Agency-financed housing projects) and because there is an extreme unlikelihood that the proposed amendments would evoke a change in the average costs associated with housing. 
Smart Growth Development Impact Analysis
The Agency finds that the proposed amendments would impose an insignificant impact upon smart growth development because there is an extreme unlikelihood that the rulemaking would evoke a change in housing production within Planning Areas 1 or 2, or within designated centers, under the State Development and Redevelopment Plan, because the proposed amendments are focused primarily on the tenant selection process at Agency-financed housing projects.  
Racial and Ethnic Community Criminal Justice and Public Safety Impact 
The Agency has evaluated the proposed rulemaking and determined that it will not have an impact on pretrial detention, sentencing, probation, or parole policies concerning juveniles and adults in the State.
Full text of the proposal follows (additions indicated in boldface thus; deletions indicated in brackets [thus]): 
5:80-7.1  Definitions
The following words and terms, when used in this subchapter, shall have the following meanings, unless the context clearly indicates otherwise.

...
[“Disabled person” means a person who has a disability as defined in section 223(d) of the Social Security Act, 42 U.S.C. § 423(d), or a person who has a “developmental disability” as defined at 42 U.S.C. § 6001(8).]
...

“Elderly family” is [one] a family in which the head of household, the spouse or surviving spouse of the head of household, or the sole member is 62 years of age or older[, handicapped] or [disabled] is a person with a disability.

“Family” is a person or two or more persons sharing residency and related by blood, marriage, or operation of law, or who demonstrate a stable relationship which has existed over a period of time. 

[“Handicapped” is a person having a physical or mental impairment which is expected to be of long continued and indefinite duration and which substantially impedes his or her ability to live independently and which is of such a nature that such ability could be improved by more suitable housing conditions.]
“Head of household” is the adult member of a family who is the head of the household for purposes of determining income eligibility and rent.

“Household” is one or more persons [which] who share or will share a residence.

[“Housing needs” is circumstances beyond the control of a family which are not one of the priorities set forth such as substandard housing, overcrowding, living with family or others, dangerous neighborhood, housing unsuitable because of medical reasons, etc.]
[“Minority” is a household of which one or more of whose members are either Black, Hispanic, American Indian or Oriental. A white person would be considered a minority if he were living in a predominantly black neighborhood.] 
“Minority” is a person who belongs to: one or more groups that have historically been subjected to discrimination or disparate treatment because of any of the characteristics set forth in the NJLAD; or a minority group as that term may be defined or utilized by the New Jersey Division on Civil Rights or by HUD in connection with the application or enforcement of Federal or State laws concerning fair housing.
“Person with a disability” means a person who has a disability as defined in the New Jersey Law Against Discrimination (NJLAD), N.J.S.A. 10:5-1 et seq., or at section 223(d) of the Social Security Act, 42 U.S.C. § 423(d), or a person who has a “developmental disability” as defined at 42 U.S.C. § 5002(8).
5:80-7.2  General policy
[(a) The process of screening applicants and selecting future residents is a crucial one. On one hand, a housing owner must keep units occupied to minimize vacancy loss and maintain cash flow. On the other hand, the owner must also take the time to screen applicants and to select only those applicants who will be responsible residents and meet HUD eligibility requirements.]  (a) It is the policy of the Agency that housing sponsors, owners, and managing agents adhere to all Federal, State, and local fair housing laws in selecting responsible tenants, while minimizing unit vacancies to maintain adequate cash flow. Additionally, it is the policy of the Agency that housing sponsors, owners, and managing agents endeavor to promote fair and equal treatment in housing and take into account historic disparities in housing based on race, national origin, disability, and other protected characteristics when screening applicants and selecting future residents.   

(b) [Careless selections can result in vandalism, high repair costs, costly evictions and increases in vacancies.]  Failure to exercise due care in the selection process can have costly consequences. Each owner is responsible for selecting responsible, eligible tenants, while taking particular care to avoid any practices that may directly or indirectly perpetuate discrimination or reduce housing opportunities for underserved, low-income, or minority populations. To avoid such problems [as much as possible], each owner [should] must develop and maintain reasonable, non-discriminatory tenant selection procedures.
(c) The procedures should be designed to select applicants who will not only meet the tenant eligibility requirements for [HUD’s] HUD or other subsidy programs but will also be responsible tenants. [The procedures should instruct project staff on at least] Project personnel shall be instructed in the procedures, which shall include, but not be limited to:
1. (No change.)

2. Fair Housing and Equal Opportunity laws, in particular which criteria are not permitted pursuant to the New Jersey Law Against Discrimination and the State and Federal Fair Housing Acts. Such instruction should include anti-bias or implicit bias training.
3. – 4. (No change.)

5. How to select tenants from among multiple eligible applicants.

(d) (No change.)

5:80-7.3  Screening criteria
[(a) The Agency supports the owner's desire to select responsible tenants.] 
[(b)] (a)  Owners are expected to exercise sound judgment in the tenant selection process. [The fact that an applicant qualifies for program benefits does not mean that he or she is a suitable tenant.]

[(c)] (b) Owners may consider the following factors when screening applicants. These factors are not all inclusive and the absence of any of these factors is not sufficient reason to reject an applicant. Costs of credit checks [and home visits] may be charged as a project expense.

1. (No change.)

2. Comments from prior landlords: Tenants with histories of damaging units [are obviously] may present high risks. The endorsement of [at least two] a prior landlord[s] is preferable [over] to the judgment of a present landlord. A responsible tenant may receive a bad recommendation just as a [bad] disruptive tenant might receive a good recommendation from the present landlord. The [other] present landlord's interests are not always the same as the owner's interests.

3. [Good credit] Credit references: [Although the benefits of a credit check are debatable,] Preference should be made for demonstrated ability to pay rent based on prior rental history, but credit checks may be useful when no rent-paying history is available. However, the lack of a rent-paying or credit history [may] shall not automatically disqualify an applicant. That part of any credit history arising from unpaid medical bills or from student loans incurred in connection with educational institutions that have ceased operations shall not be considered in determining tenant eligibility.   

[4. Housekeeping habits: So-called "home visits" can be particularly valuable to make certain that the applicant maintains his or her housing unit in an acceptable manner.] 
4. Prior exposure to the legal system: Owners often seek information regarding prospective tenants’ contacts with the legal system. Tenants may not be rejected solely due to contact with the legal system. Particular care must be taken to avoid rejecting tenants in a manner that results in, or may have the effect of discriminating against any person, because of factors described in the NJLAD or other State or Federal fair housing or civil rights laws. 
i. Prior or current involvement in civil actions: Prospective tenants may be involved in civil litigation for any number of reasons that would not affect their desirability as tenants, or which might justify rejection. A tenant may not be rejected because he or she has sued or been sued by a prior landlord or has participated in a class action lawsuit against a landlord. An owner may nevertheless inquire about the circumstances and outcome of such a suit. A judgment or verdict in favor of a tenant shall not be grounds to reject a prospective tenant.
ii. Involvement with the criminal justice system: HUD and the New Jersey Division on Civil Rights have determined that some tenant selection practices that include criminal background checks may have the result of unlawful discrimination because they have a disparate impact based on race or national origin or because they are often used as a pretext for treating prospective tenants differently based on race or national origin. Accordingly, an owner may not reject a tenant’s application solely on the grounds that the tenant has had prior contact with the criminal justice system. Owners may nevertheless reject a prospective tenant who has been convicted of serious crimes or felonies, including, but not limited to, crimes of violence, domestic abuse, or the manufacture or distribution of illicit substances, when the rejection of such prospective tenant is necessary to serve a substantial, legitimate, nondiscriminatory interest of the housing provider, such as the protection of any person or property. Owners may also consider the number of prior convictions of other offenses, but shall discount those which are remote in time or may not reasonably represent the prospective tenant’s current behavior. For example, an owner may generally reject a tenant who has been convicted of a serious offense or a series of lesser offenses but may not do so if such offenses occurred in the prospective tenant’s youth or in decades past. Owners should conduct an individualized assessment when determining if a prospective tenant is to be rejected based on criminal history and such assessment should take into account the nature and severity of the individual’s conviction or convictions; the amount of time that has elapsed since the criminal conduct occurred; the age of the individual at the time of the conduct; the individual’s tenant history before and after the conviction or conduct; and any rehabilitation efforts undertaken by the prospective tenant. Convictions for minor offenses, such as disorderly persons or traffic offenses or misdemeanors, particularly if occurring in the prospective tenant’s youth or in decades past, shall not be grounds to reject an otherwise qualified prospective tenant. Arrests not resulting in conviction shall not be considered.
5:80-7.4  Non-discrimination
(a) Owners must comply with all Federal, State, or local fair housing and civil rights laws and regulations and with all equal opportunity requirements set forth [in] at N.J.S.A. 55:14K-1 et seq., Agency regulations, and HUD's administrative procedures. [Federal and State laws provide that owners may not discriminate based upon race, color, creed, religion, sex, national origin, age or handicap.] 
(b) No person shall be discriminated against and no action shall be taken that has the purpose or effect of discriminating against a person because of race, creed, color, national origin, nationality, ancestry, age, sex, familial status (including pregnancy), marital status, domestic partnership or civil union status, affectional or sexual orientation, gender identity or expression, atypical hereditary cellular or blood trait, genetic characteristic, liability for service in the Armed Forces of the United States, mental or physical disability or perceived disability, AIDS and HIV infection status, source of lawful income or rent subsidy, or any other grounds provided by the NJLAD, including, but not limited to, subsections g. and h. thereof. Additionally, nor shall any person be discriminated against or be subjected to conduct that has the purpose or effect of discriminating because of age in admission to, or continuance of occupancy in, any housing project receiving Agency assistance except for a housing project constructed under a governmental program restricting occupancy to persons 62 years of age or older, or of at least 80 percent of the dwelling units to persons 55 years of age or older and any members of their immediate households or their occupant surviving spouses, or which is designated as Housing for Older Persons as defined at N.J.S.A. 10:5-5(mm), or constructed as a retirement subdivision or retirement community, as defined in the "Retirement Community Full Disclosure Act," N.J.S.A. 45:22A-1 et seq.

(c) Any complaints [alleging], whether made by tenants, applicants for tenancy, or received by housing sponsors or managing agents that allege violations of civil rights or fair housing laws [will], rules, or regulations in the tenant selection process shall be referred to the Agency [or], to the New Jersey Division on Civil Rights, and to HUD's Regional Offices of Fair Housing and Equal Opportunity for possible compliance actions.
[(b)] (d) Owners must also comply with requirements imposed in Agency and HUD program statutes, regulations, and administrative procedures. [These administrative requirements prohibit restrictions on certain classes of persons. Examples of prohibited practices are shown in Exhibit A. This figure is not intended to be all inclusive.]  
[(c)] (e) Owners are subject to all State and Federal civil rights laws and Agency and HUD administrative requirements on non-discrimination. These civil rights laws and administrative requirements apply to the process of accepting applications and selecting tenants from among eligible applicants, as well as to the process of assigning units. [Under civil rights laws, an owner may not place minority tenants in one part of the project and non-minority tenants in another part.]  Owners shall not place minority tenants in one part of the project and non-minority tenants in another part. 
[(d)] (f) (No change in text.) 

5:80-7.5  Priorities and preferences
(a) Owners [may] shall give priority or preference for admission to otherwise eligible applicants [in] at (b) and (c) below, so long as such priorities and preferences are consistent with [the] State and Federal fair housing and civil rights laws and rules, the owner's Affirmative Fair Housing Marketing Plan, and with all the formation and financing documents and regulatory agreements governing the project to the extent that they do not conflict with any applicable fair housing or civil rights laws.
(b) [Handicapped, disabled,] The following applies to applicants who are persons with a disability, displaced persons, and to applicants residing in substandard housing [applicants shall be treated as follows]:
1. For all units, owners must give preference to applicants who are either living in substandard housing or who are displaced [by government action or activity] persons.
2. For all units designed specifically for the elderly, owners must give priority to elderly[; handicapped and disabled] applicants and to applicants who are persons with a disability on an equal basis.
3. For all barrier-free or partially barrier-free units designed specifically for [handicapped or disabled] persons with a disability, owners must give first priority to [handicapped or disabled] persons with a disability who need the modified design to permit them to operate independently with comparative ease under normal circumstances. All other [handicapped or disabled] persons with a disability, will be given second priority. The elderly will be given third priority.
(c) Residency preferences shall be as follows:

1. While owners may not require local residency as a pre-requisite for admission, they may, with Agency and HUD approval, [owners may] give priority to residents of the municipality [(here defined as the smallest unit of government, that is, town, city, county)] in which the project is located.

2. The Agency will approve the use of local residency preferences only if such preferences will not be inconsistent with State and Federal equal opportunity requirements [or] and will not frustrate achievement of the goals of the Affirmative Fair Housing Marketing Plan. For example, if the Agency determines that affirmative marketing goals and objectives cannot reasonably be achieved with a residency preference for all units, the Agency may deny a request for use of residency preferences or approve it for only a portion of the units. [For example, where the affirmative marketing goal is five or 10 percent of the units in a project, the agency may approve a residency preference for only 95 or 90 percent of the units.] Residency preferences may be used during initial rent-up and to fill vacancies occurring subsequent to the rent-up period. Residency preferences shall not be permitted if the application of such preferences will be inconsistent with, or may result in, outcomes inconsistent with the NJLAD or other State or Federal fair housing or civil rights laws, rules, or regulations.
i. - iii. (No change.)

(d) (No change.)
(e)  A priority or preference shall be given to persons entitled to a priority or preference by any governing law or regulation applicable to projects financed by the Agency.

5:80-7.6  Limitations on admission of over-income tenants
(a) (No change.) 

(b) The owner may lease such units to over-income applicants only after he or she has exerted a good faith effort to attract income-eligible applicants and such applicants are not available in sufficient numbers to attain full occupancy.
(c) – (d) (No change.) 

(e) At Section 8 projects, an owner [also] must also obtain prior written HUD approval, except in [older] projects where the Section 8 Contract allows up to 20 percent over-income tenancies.

(f) Before admitting any over-income applicant in accordance with these regulations, the owner must certify in writing that:

1. He or she has made all assisted units [committed under the contract] available for occupancy by eligible families;

2. He or she [had] has taken all reasonable steps to attract income-eligible applicants;

3. No qualified income-eligible [applicants were] applicant was available or, as applicable, an insufficient number of qualified income-eligible applicants was available to attain full occupancy when the over-income applicant was selected for admission.

(g) (No change.)

(h) If an owner fails to comply with the provisions of this section, the Agency may invoke any remedies available [under] pursuant to N.J.S.A. 55:14K-1 et seq., or Agency regulations. In addition, the Housing Assistance Payments (HAP) contract and/or Section 8 regulations provide that HUD may reduce the number of units under the HAP contract, invoke other remedies available under the contract, or consider such failure as grounds for suspension or debarment from HUD programs.

(i) In the case of assisted living residences (ALRs), where the owner has made a good faith effort to attract income-eligible applicants as provided [in] at (b) above but there is no qualified income-eligible applicant available, an ALR owner may be permitted to rent an income-restricted unit to an over-income applicant, provided that:

1. (No change.)

2. The ALR rents the next available non-restricted ALR unit to the next qualified income-eligible applicant who applies.

(j) Notwithstanding (a) through (i) above, owners shall not lease units to over-income tenants if doing so will, or may, result in a violation of any laws, rules, regulations, governing documents, or regulatory agreements applicable to the project, including those associated with any funding or financing sources or with any agreement providing for an abatement of taxes. Further, no unit shall be leased to an over-income tenant if doing so will or may result in discrimination or differential treatment inconsistent with the NJLAD or other applicable State or Federal laws, rules, or regulations relating to civil rights or fair housing. 

5:80-7.7  Nonimmigrant alien students
(a) (No change.)
(b) A nonimmigrant alien student is a person who:
1. – 2. (No change.) 

3. Is admitted to the United States temporarily and solely for purposes of pursuing such a course of study at an established institution of learning or other recognized place of study in the United States, particularly designated by him or her and approved by the Attorney General of the United States [(Attorney General)] after consultation with the Department of Education of the United States.

(c) Nonimmigrant alien student also [means] includes the alien spouse and minor children of such [student] alien, [as long as the spouse’s and children’s right to be in the United States depends on the alien’s right] if accompanying such alien or following to join him or her.
(d) If an applicant identifies himself or herself or his or her spouse as a student, the owner must request proof of United States citizenship [and] or ask the applicant to sign a statement certifying that he or she is not a nonimmigrant alien student as a condition of acceptance for residency. An example certification form [may be found] is appended as Exhibit [B] A; the precise terms of such certification may vary in accordance with changes or amendments in applicable laws, rules, or regulations.

5:80-7.8 Prohibited conditions for admission
(a) In screening applicants for admission, owners may not impose irrelevant admissions criteria [that are used] to screen out otherwise eligible applicants.

(b) (No change.)

(c) Donations or contributions: Owners of rental projects may not require a donation, contribution, or membership fee as a condition of admission. [Of course] However, owners of cooperative housing projects may charge membership fees.
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EXHIBIT A

EXAMPLE OF PROHIBITED DISCRIMINATION PRACTICES

 Class
Civil Rights Laws and   HUD Statutes,Regula- 
Regulations
  tions and Administrative 


Requirements

Religion, Race, 
No priorities or ap-

Color, Creed, Na-
plication criteria, 
tional Origin
(e.g. variations in 


charges or deposits) 


based upon race, creed, 


color, religion, or


national origin

Sex             
No renting units to 
In elderly housing, no 


single persons of one
discrimination against


sex and not the other
females/males because

disproportionate mixture of sexes
Age            
No minimum or maximum
No maximum age for 


ages unless necessary
elderly. In housing for 


to normal operation 
disabled and

(e.g. elderly pro-
handicapped minimum age 

ject), or required by
is 18; no minimum may 

State or local law
be set above age 18
Children
 
In family housing no discrimination against families with children
Class Membership
No discrimination against 
socio-economic classes (e.g. welfare recipients, single parent households, etc.)

Membership in
No priority to members Sponsoring Organi-
of sponsoring 
zation
organizations. No discrimination against



nonmembers
Handicapped
No discrimination

solely because of

handicap

Agency Statutes, Regulations and Administrative Requirements

No person shall be discriminated against because of race, religious principles, color, national origin or ancestry by the agency, any housing sponsor, any institutional lender, or any loan originator or agent or employee thereof in connection with any housing project or eligible loan. No persons shall be discriminated against because of age in admission to, or continuance of occupancy in any housing project receiving assistance under this act except for any housing project constructed under a governmental program restricting occupancy of at least 90 percent of the dwelling units to persons 62 years of age or older and any members of their immediate households or their occupant surviving spouses, or constructed as a retirement subdivision or retirement community as defined in the "Retirement Community Full Disclosure Act", P.L. 1968, c.215 (C.45:22A-1 et seq.). Any person who violates the provisions of this section is a disorderly person.]
EXHIBIT [B] A
FORMAT OF ADDENDUM TO APPLICATION FOR HOUSING ASSISTANCE

(Precise terms may change in order to reflect changes in applicable laws or regulations)
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